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No Sick 
Leave For 
Pregnancy 
by John Jeffrey Ross 
The Commonwealth Court of Penn-
sylvania recently considered an action 
under the Pennsylvania Human Relations 
Act (PHRA, 43 P.S. §§951-963), in 
which the complainant, a teacher, alleged 
that the refusal to grant her sick leave 
benefits during a maternity absence 
amounted to a discriminatory practice by 
the school which employed her. Anderson 
v. Upper Bucks County Area V. T. 
School, __ Pa. Cmwlth. __ , 373 
A.2d 126 (1977). 
In affirming a Human Relations Com-
mission determination that this exclusion 
of benefits (compelling the teacher to en-
dure a leave without pay status) was dis-
criminatory under Section 5(a} of the Act 
(43 P.S. §955[a]), the court reaches some 
conclusions about the nature of sex dis-
crimination with regard to pregnancy that 
are inconsistent with those made by the 
United States Supreme Court in General 
Electric Co. v. Gilbert, 429 U.S. 125 
(1976), and Geduldig v. Aiel/o, 417 U.S. 
484 (1974). 
In Geduldig, the Supreme Court upheld 
a California employees' disability plan 
which, because it excluded maternity-dis-
ability benefits, had been subject to con-
stitutional attack. The general philosophy 
affecting the decision was that the exclu-
sion of pregnancy was a rational limit to 
the reach of such a plan; it was a "volun-
tary" condition; and coverage of mater-
nity related disability would upset the fis-
cal symmetry of a plan where the income 
to the disability fund was fixed to a cer-
tain percentage of the employees' sal-
aries-a finite amount-and thus fairly 
well matched payments for all disabilities 
common to both women and men ex-
clusive of pregnancy. 417 U.S. at 494. 
Gilbert involved an employee disability 
plan administered by the General Electric 
Company which denied recovery for 
maternity related disability. In this case, 
·the challenge arose pursuant to Title VII 
of the Federal Civil Rights Act of 1964. 
The compensation plan in Gilbert was 
analyzed by the Court in terms of what it 
included in its coverage, i.e. all dis-
abilities common to both sexes. 429 U.S. 
at 137-139. The Court reasoned that 
because the plan "cover[ed] exactly the 
same categories of risk" for both, it was 
not discriminatory in the sense "that there 
was no risk from which men are protected 
and women are not." 429 U.S. at 138, 
quoting in part from Geduldig, 417 U.S. 
at 496-497. Once again, as in Geduldig, 
the Court distinguished pregnancy from 
other disabling conditions because it was 
considered to be a "voluntary and desired 
condition." 429 U.S. at 136. 
Justice Brennan's dissenting opinion in 
Gilbert highlights a conceptual error on 
the part of the majority which is marked 
by the failure to elaborate all of the effects 
of the compensation plan's exclusion of 
pregnancy benefits. In noting that the 
only test applied by the Court to the 
General Electric plan would fail to dis-
cover discrimination (absent evidence 
that "distinctions involving pregnancy are 
mere pretexts designed to effect an in-
vidious discrimination [majority opinion, 
429 U.S. at 135]"}, Justice Brennan 
states: 
General Electric's disability program 
has three divisable sets of effects. First, 
the plan covers all disabilities that 
mutually afflict both sexes. ***Second, 
the plan insures against all disabilities 
that are male-specific or have a pre-
dominant impact on males. Finally, all 
female-specific and -impacted dis-
abilities are covered, except for the 
most prevalant, pregnancy. The Court 
focuses on the first factor-the equal 
inclusion of mutual risks-and 
therefore understandably can identify 
no discriminatory effect arising from 
the plan. 
429 U.S. at 155. 
In light of Gilbert and Geduldig, the 
result reached by the Commonwealth 
Court is interesting for a number of 
reasons. 
First, the court was not constrained to 
follow either of these cases because the 
discrimination before it was proscribed by 
Pennsylvania law, which reads in relevant 
part: 
It shall be an unlawful discriminatory 
practice ... (a) For any employer 
because of sex ... [to] discriminate 
against [an] individual with respect to 
compensation, hire, tenure, conditions 
or privileges of employment ... PHRA 
§5(a}, 43 P.S. §955(a}. 
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In noting that the case was one of 
"statutory interpretation," and not "con-
stitutional analysis," the Anderson court 
also reminds us that "[sltate statutes 
defining sex discrimination more com-
prehensively than the Civil Rights Act of 
1964 shall not be preempted or super-
seded by Title VII of the Civil Rights 
Act." __ Pa. Cmwlth. at __ , 373 
A.2d at 129. 
Second, under the aegis of the in-
terpretation of state law, the court is free 
to reach conclusions rejected by the ma-
jority in Gilbert. While Gilbert held that 
the "exclusion of pregnancy related dis-
ability is not a prima facie case of sex or 
gender classification" the Commonwealth 
Court held that "since pregnancy is uni-
que to women, a disability plan which ex-
pressly denies benefits for disability aris-
ing out of pregnancy is one which dis-
criminates against women employees 
because of their sex." Id. at __ , 373 
A.2d at 129-130. 
Finally, the court refused to distinguish 
pregnancy from other disabling conditions 
because it is "voluntary." Both the Penn-
sylvania Supreme Court and the Com-
monwealth Court have repeatedly stated 
that pregnancy may not be treated 
differently from other physical dis-
abilities. Even in this case, where a collec-
tive bargaining agreement provided for 
the exclusion, the distinction of maternity 
from other conditions for purposes of the 
application of benefits incident to 
employment offends the Human Relations 
Act. See Cerra v. East Stroudsberg Area 
School District, 450 Pa. 207, 299 A.2d 
277 (1973); Unemployment Compensa-
tion Board of Review v. Perry, 22 Pa. Cm-
with. 429, 349 A.2d 531 (1973); 
TITLE 
Leechburg Area School District v. Human 
Relations Commission, 19 Pa. Cmwlth. 
614, 339 A.2d 850 (1975) cited in An-
derson, supra, at __ , 373 A.2d at 
130-131. 
I t is apparent that the court adopts the 
view advanced by Justice Brennan in his 
dissent to the majority in Gilbert, which 
emphasizes the examination of a plan by 
what it excludes from coverage, rather 
than what it embraces. 
Not affected by the decision in Ander-
son was a Group Income Protection Plan 
which also excludes benefits to those who 
are pregnant. Ms. Anderson did not claim 
benefits under this plan, and it appears 
that the gravamen of the court's sanction 
of withholding sick leave benefits was the 
conclusion that sick leave policy is a 
direct incident to employment policy. 
Further, the Human Relations Act pro-
vides, as do other states' acts, an excep-
tion for bona fide group insurance plans. 
The clause in Section 5(a) which provides 
this exception appears, in spirit, to follow 
the concept that a plan which includes 
coverage for disabilities common to both 
sexes has a bona fide and rational limit 
(absent supervening discriminatory in-
tent). See also, Md. Ann. Code., Art. 49B 
§19(g)(4). 
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Skiing isn't just fun, 
glamour and excitement. 
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